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O R D E R

Desmond R. King and Paul M. Burgess both pled guilty to bank robbery (21 U.S.C.
§ 2113(a) and (d)) and using a firearm during the bank robbery (18 U.S.C. § 924(c)).  In
sentencing the defendants, Judge Elaine E. Bucklo treated the guidelines as mandatory, which
was, of course, consistent with the law as it existed before United States v. Booker, 125 S. Ct. 738
(2005).  Following Booker, we ordered a limited remand, pursuant to United States v. Paladino,
401 F.3d 471 (7th Cir. 2005), requiring that the judge inform us whether she would have imposed
the same sentences had she known the guidelines were advisory only.

In response to our order, Judge Bucklo stated in part:

I am unable at this time to say that I would have imposed the same 
sentence if I had known the Sentencing Guidelines were merely
advisory.  I therefore desire to resentence the defendants.
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We invited the parties to file documents regarding the appropriate disposition of the case. 
Despite Judge Bucklo’s statement,  the government at first opposed resentencing.  However,
in light of our decision in United States v. Askew, 417 F.3d 648 (7th Cir. 2005), construing
identical language as sufficient to establish plain error at sentencing, the government has now
conceded that King and Burgess should be resentenced.  Accordingly, the sentences imposed
on Desmond R. King and Paul M. Burgess are VACATED and the case is REMANDED to the
district court for resentencing.

SO ORDERED.


