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ELIZABETH R. ROACH,
Defendant-Appellant. Matthew F. Kenndlly,
Judge.
ORDER

This case comes to us on remand from the Supreme Court for further consideration in light of
United Satesv. Booker, 125 S. Ct. 738 (2005). Each party hasfiled a Satement of position pursuant
to Circuit Rule 54.

At Roach’s origind sentencing hearing, the district court granted her motion for downward
departure based on diminished capacity pursuant to U.S.S.G. § 5K2.13. Absent the downward
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departure, Roach would have been required to serve a minimum of 12 months in prison. Insteed, the
digtrict court sentenced Roachto five years of probation, six weeks of work release at the Sdlvation Army
Center, 9x weeks of home confinement with weekend eectronic monitoring, and prohibited her from
obtaining credit cards without the court's prior permisson. In vacating this sentence, we held that the
digtrict court abuseditsdiscretioningranting the downward departure, stated that the sentencing guiddines
sgnificantly limitedthe digtrict court’ s ability to fashiona sentence based on consderations suchasRoach's
undisputed diminished menta capacity, and remanded the case for resentencing. See United States v.
Roach, 296 F.3d 565, 573 (7th Cir. 2002).

On remand, the digtrict court specificaly stated on the record that it fdt that the low end of the
sentencing range was in far excess of what was warranted in this case, but resentenced according to the
guiddinessatting asideitsown personal opinion. After Booker and United Statesv. Paladino, 401 F.3d
471 (7th Cir. 2005), we now understand that the district court should have been free to fashion the very
sentence it intended to impose origindly.

In Paladino, we determined that sentencing errors under Booker were indeed errorsthat were
both plan and congtituted a miscarriage of justice. 401 F.3d at 481-83. In contrast to Paladino,
however, after review of the record and the Rule 54 statements, we can be certain that the sentencing judge
inthis case would have imposed alighter sentencethandictated by the guiddineshad he not thought himsdlf
bound by the guiddines. Asaresult, we find that Roachwas prejudiced by theillegal sentenced imposed
by the digtrict court, and, therefore, has survived plain-error review outright making the limited remand
prescribed in Paladino unnecessary.

Accordingly, Roach’s sentence is VACATED and the caseis REMANDED for resentencing in
accordance with Booker .



