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ORDER

The opinion in this case issued on June 14, 2004, is amended by adding the following
paragraph on page 7 of the slip opinion, just before the last paragraph beginning "Heller
and Key, we conclude...":

Ordinarily when a district court erroneously resolves a contract dispute on the basis
that the terms of the contract are too clear to permit the consideration of extrinsic evidence,
the sequel is a trial or summary judgment proceeding at which such evidence is presented.
In this case, however, the parties have explicitly waived the presentation of such evidence,
and so there is no occasion for a remand. We add that the negotiating history is irrelevant.
Heller did not negotiate terms with Prudential or Key. They were negotiated with American
Paper Group, the borrower. Prudential and Key then purchased fractional shares of the
existing loans. Unless Heller proposes to say that it shared with Prudential and Key the
negotiating history between Heller and the borrower, that history can’t be material;
Prudential and Key are not affected by events of which they were unaware.



