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SYKES, Circuit Judge. An Indiana jury convicted Paul

McManus of murdering his estranged wife and two young

daughters, and the trial judge sentenced him to death in

accordance with the jury’s recommendation. The Indiana

Supreme Court affirmed on direct appeal, but on postconvic-

tion review the trial judge found McManus intellectually

disabled and thus ineligible for the death penalty. See Atkins v.

Virginia, 536 U.S. 304 (2002); see also IND. CODE § 35-36-9-6. A

divided Indiana Supreme Court disagreed and reimposed the

death sentence.

McManus then sought federal habeas review on several

claims of constitutional error, including a challenge to the

rejection of his claim of intellectual disability under Atkins. The

district court denied relief but authorized an appeal on the

Atkins issue. We expanded the certificate of appealability to

include the following questions: (1) whether the state courts

unreasonably applied federal due-process standards in finding

McManus competent to stand trial, see Pate v. Robinson, 383 U.S.

375 (1966); Dusky v. United States, 362 U.S. 402 (1960);

(2) whether McManus was forced to appear before the jury in

a “drug-induced stupor” in violation of Riggins v. Nevada,

504 U.S. 127 (1992); and (3) whether McManus’s trial attorneys

were ineffective for failing to present additional mitigating

evidence about his intellectual disability during the sentencing

phase of the trial. 

We agree with the district court that McManus is not

entitled to habeas relief on his claim of categorical ineligibility

for the death penalty. The state high court applied the rule of

Atkins and made a reasonable factual determination that
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McManus is not intellectually disabled. But the state courts

unreasonably applied clearly established due-process stan-

dards for adjudicating a defendant’s competency to stand trial.

The record reflects that McManus decompensated soon after

the trial testimony got underway. He had several panic attacks,

and his symptoms were severe enough to require two trips to

the emergency room. There he was treated with a potent

combination of several psychotropic drugs—including one that

knocks out memory—as well as an opioid painkiller. He

remained on a regimen of mind-altering medications for the

duration of the trial.

The powerful effect of the medications alone created

substantial doubt about McManus’s mental fitness for trial, but

the judge never ordered a competency evaluation. Instead, the

judge focused on getting McManus “fixed up” enough to

complete the trial. By taking this approach, the judge failed to

apply the legal framework established in Dusky and Pate for

addressing competency questions. The Indiana Supreme Court

recited the correct legal standard but in the end did not

actually apply it. Although habeas review of state judgments

is deferential, see 28 U.S.C. § 2254(d)(1)–(2) (2012), the record

does not permit a conclusion that the state courts reasonably

applied federal constitutional requirements for adjudicating a

defendant’s competency to stand trial.

Accordingly, we reverse and remand to the district court

with instructions to grant the writ unless Indiana gives notice

of its intent to retry McManus within a reasonable time to be

set by the district court. This holding makes it unnecessary for
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us to address McManus’s remaining claims, which rest on

other allegations of constitutional error at trial.

I. Background

A. The Murders, Trial, and Posttrial Motion to Correct Errors

Habeas review in capital cases usually entails a lengthy

procedural record, and this case is no exception. We limit our

historical account of the case to the details that are important

to the claims on which the appeal was authorized. Even so,

significant length cannot be avoided.

Paul McManus married his wife, Melissa, in 1992. They had

two daughters, Lindsey and Shelby, and the family lived in

Evansville, Indiana. Shelby, the younger girl, had serious birth

defects. She was born without eyes and her esophagus did not

connect to her stomach; she received nourishment through a

feeding tube.

At the time of the crimes, McManus was working three

jobs: He was a laborer at a plastics factory, a barback at a local

pool hall (he stocked the bar with ice and beverages and

otherwise assisted the bartender), and one day a week he did

janitorial work at a freight company.

In the fall of 2000, Melissa left Paul, taking their daughters

with her. At the time Lindsey was almost eight years old and

Shelby was not quite two. The couple officially separated in

December, although Melissa and the girls continued to live in

Evansville.



No. 12-2001 5

On January 24, 2001, McManus was arrested for domestic

battery against his estranged wife. Melissa told the arresting

officer that McManus had threatened to kill “everyone.”

During the next few weeks, McManus talked of suicide and

continued to threaten violence against his family. He was

fearful that Melissa would leave Evansville with the girls, and

he spoke of wanting to kill himself and his family so they could

be together.

On the morning of February 26, 2001, McManus was served

with divorce papers. Later that day he carried out his threats

against his family. He got a handgun from his brother’s house,

bought ammunition at a gun store, and took a taxi to his wife’s

home. There he shot Melissa once in the leg and three times in

the head. Turning the gun on the girls, he shot Lindsey three

times in the head and Shelby once, also in the head. After

killing his family, McManus took Melissa’s car, left the scene,

and called his mother and sister to confess what he had done.

Then he drove to the Ohio River Bridge, climbed to the top,

and threw himself into the river. Law-enforcement officers saw

the jump and rescued him.

McManus was charged with three counts of murder.

Indiana sought the death penalty, citing the multiple murders

and the murder of two persons under the age of 12 as statutory

aggravating factors. See IND. CODE § 35-50-2-9(b)(8), (12) (2013).

McManus’s counsel filed a notice of intent to assert an insanity

defense, so the judge postponed the trial to accommodate the

forensic psychiatric examinations required to mount that

defense.
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For 14 months while in pretrial detention, McManus was

treated with the antidepressant drug Elavil and also a beta-

blocker to control his anxiety. Trial was scheduled for April 24,

2002. About a month before trial, the jail psychiatrist changed

McManus’s medication regimen, tapering his doses of Elavil

from March 25, 2002 until April 17, 2002, then eliminating that

drug altogether and substituting Effexor, another antidepres-

sant. Expert testimony later established that Effexor can

aggravate anxiety in some patients. Jail medical personnel also

discontinued McManus’s beta-blocker, apparently out of a

concern that it was exacerbating his depression.

Voir dire began as scheduled on April 24. By April 29 a jury

was sworn and testimony began. During the noon recess on the

first day of testimony, McManus suffered a panic attack. He

was hyperventilating, his blood pressure was elevated, and he

reported chest pain. His symptoms were severe enough that he

had to be taken to the hospital, so the judge recessed the

proceedings for the remainder of the day. McManus was

treated in the emergency room and returned to the jail.

The next day McManus had another panic attack, with the

same symptoms as the day before. His attorneys reported

having great difficulty communicating with him and advised

the court that he was not competent to assist the defense or

decide whether to testify. The judge again recessed the

proceedings and sent McManus back to the hospital. This time

the judge called ahead and spoke to Dr. Reza Mohammadi, one

of the emergency-room physicians, apparently to let him know

that McManus was coming, although the record does not

reflect exactly what was said during the phone call.
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Dr. Mohammadi treated McManus with several intrave-

nous medications: Versed (a drug used to treat seizures and to

achieve sedation and amnesia during medical procedures);

morphine (an opioid for pain); and Xanax (a psychoactive drug

used to treat panic and anxiety disorders). Before releasing

McManus back to the jail, Dr. Mohammadi prescribed oral

Xanax and Lortab, a combination of acetaminophen and

hydrocodone, an opioid. The Xanax prescription specified a

dosing regimen of three times per day—down from the usual

four—because the drug has a sedative effect.

Before resuming the trial, the judge summoned

Dr. Mohammadi to the courtroom to question him about

McManus’s condition. McManus was not in the courtroom

during this testimony. The judge asked Dr. Mohammadi if the

drugs he had given McManus were “mind altering” or would

“affect a person’s mental processes.” The doctor replied

“[a]bsolutely.” He explained that “if the medicine is given to

someone who’s not having any problems like this gentleman,

it would probably put you to sleep and you will not be able to

interact, period.” But “when someone is as anxious as this

gentleman was, it probably would bring him down to a level

that he can actually communicate.” Dr. Mohammadi cau-

tioned, however, that patients who are treated with “this type

of medication” are routinely instructed not to drive for four to

six hours because “we believe it does alter their decision

making and so on and so forth.”

The judge pressed the doctor to elaborate:
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Q: But the medications you gave him today,

would it prevent him from thinking ratio-

nally?

A: I would say that he would—it would alter the

way he would perceive things. Now, in the

spectrum of what we are dealing with today,

I would say that he would be thinking more

rationally now than he was when he was so

anxious, if that answers your question.

Q: Yes. And how about the medications that you

prescribed for him, the Xanax and the Lortab,

how would they affect his mind and his

judgment?

A: I believe he can—he can make judgments

in—if he was given enough time to make the

judgment at, and again, it’s a decision that if,

in fact, this man is not—if his condition is not

controlled, he would not be able—in the state

of mind he presented today, he would not be

able to answer any questions rationally,

period, and now that he’s on medicine, he

may be—in my view, he can possibly now

proceed and give some rational answers, but

these medicines do alter—alter people’s

judgment in the vast majority of people, yes

they do.

The prosecutor asked the doctor if McManus would be able

to recognize his attorneys and understand that they were

“trying to help him be found not guilty.” Dr. Mohammadi
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replied, “I believe so.” He also said that McManus should be

able to follow the trial testimony for at least the next few

hours.1 But his testimony was equivocal; the doctor cautioned

that “[i]t’s very difficult on one encounter in an emergency

room to decide what a patient’s response to a medicine would

be.” And he qualified his testimony even further based on the

limited scope of his expertise: he was an emergency-room

physician, not a psychiatrist. In response to questions from

defense counsel, Dr. Mohammadi could not predict how

McManus would respond to the prescribed oral medication or

whether his condition was likely to improve. He also acknowl-

edged that McManus would need to be seen by a psychiatrist

to determine what medication was appropriate to treat his

symptoms yet permit him to understand and participate in the

trial.

The uncertainties in Dr. Mohammadi’s testimony prompted

the prosecutor to suggest that the doctor talk to McManus in

the holding cell to get “a better feeling for how well he can

respond or how well he’s doing on the medication.” The judge

1 From the transcript:

Q: So for the next four and a half hours, there’s no reason 

that he wouldn’t—if somebody got up here and said I

saw him commit the crime, he would know what they

were saying?

A: Yes.

Q: And he would know whether it was true or not?

A: I would believe so, yes.



10 No. 12-2001

agreed and invited the doctor to “go back and talk to him and

see what you think.”

Dr. Mohammadi talked to McManus in the holding cell and

reported back that he was “more calm” and able to answer a

few basic questions but had difficulty with others. For exam-

ple, McManus knew what year it was, but he was unsure about

the month and day. The judge asked the doctor if he found

McManus to be “rational right now.” Dr. Mohammadi replied,

“[r]ight now, he’s definitely rational.” After a few more

questions from the court and counsel, Dr. Mohammadi was

excused.

McManus’s attorneys moved for a mistrial or, alternatively,

a continuance so that McManus could be examined by a

psychiatrist for competency to stand trial and stabilized on

appropriate medication. The judge summarily denied the

motion: 

THE COURT:  … I believe that the defendant

is competent to assist in his own defense and I’m

not convinced that the situation would improve

any more over the next few weeks than it is right

now and that the—if he stays on his medication,

that he will be rational—remain rational and be

able to assist in his defense and understand the

proceedings against him, so I’m going to deny

the motion for a continuance and/or mistrial.

Trial resumed. When McManus was escorted into the

courtroom, however, he could not walk under his own power.

His lawyer noted for the record that McManus “had to be

helped in by the sheriff” and again asked the judge for a
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continuance and a psychiatric examination. The judge ac-

knowledged that McManus “doesn’t appear to be in the

condition the doctor testified he was in.” Nonetheless, the

judge denied the motion without further comment and called

on the prosecutor to present his next witness. 

The following day—May 1, the third day of testimony—

McManus again became ill, complaining of light-headedness

and nausea. His counsel reported that McManus was sick and

renewed the mistrial motion; the judge again denied it and

pressed on with the trial. Later that day McManus had another

panic attack. He was hyperventilating and said he felt like the

room was getting smaller. His counsel alerted the court that

McManus was “about to fall out of his chair”and seemed like

he was going to faint. The judge called another recess while

McManus was treated in the jail infirmary. During the recess,

the judge put one of the courtroom deputies under oath to

make a record about McManus’s condition. The deputy

testified that the jail nursing staff was tending to McManus but

he was “still having a hard time getting his breath. He’s

hyperventilating. They cannot get his breath calmed down, so

they’re going to give him a shot of what, I do not know, but the

nurse said it will knock him out for hours.”

Defense counsel again moved for a mistrial. The judge

deferred ruling but ordered a one-week continuance, excusing

the jury until Wednesday, May 8. The purpose of the continu-

ance, however, was not to have McManus examined by a

qualified expert for an opinion about his competency to stand

trial. Instead, the judge intended to meet with jail medical

personnel, “get ahold of a psychiatrist,” and “have sort of a
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confab so we’re all on the same page of what needs to be done”

to get McManus “fixed up” enough to proceed. The judge

made it clear that he intended to move forward with the trial:

“[W]e need to do it as soon as we can to get him fixed up—

whatever it takes to get him fixed up for next Wednesday.”

The judge contacted Dr. Willard Whitehead, a psychiatrist

at the Southwestern Indiana Mental Health Center, and asked

him to examine McManus in the jail. No record was made of

the judge’s instructions to Dr. Whitehead, but it’s clear from

the doctor’s report and testimony that he was brought in to

consult on McManus’s treatment, not to conduct a competency

examination.

On May 6 McManus’s defense team filed a verified motion

for a mistrial, explaining that McManus had suffered two more

panic attacks during the continuance and was unaware of what

had occurred thus far during the trial. They also asserted that

McManus lacked the ability to communicate with counsel or

assist in his own defense, and was in no condition to make

critical trial decisions such as whether to testify. 

Dr. Whitehead saw McManus on May 2 and again on

May 7, just before the hearing on the latest mistrial motion. The

May 2 consultation is memorialized in a written report, but the

visit on May 7 was apparently quite brief; no report is in the

record.

To prepare for the May 2 meeting, Dr. Whitehead reviewed

McManus’s jail medical records, but he did not read the reports

of the mental-health experts who had examined McManus for

purposes of the insanity defense. At the beginning of the

interview, Dr. Whitehead told McManus that he was not
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evaluating him forensically but instead was there to help him

feel better. The doctor thereafter had difficulty obtaining a

psychiatric history from McManus and ultimately could not

complete the examination. Although McManus was “pleasant

and cooperative” and showed no signs of medication intoxica-

tion, he spoke and moved slowly and had trouble understand-

ing directions. He was able to answer some initial questions

about the symptoms he experienced during the panic attacks.

Dr. Whitehead catalogued them as follows: shortness of breath,

a racing heart, “needle-like pains in his head,” “heavy pain in

his chest,” nausea, feeling hot or cold, “feeling unreal,” and not

being able to feel his arms or face. Dr. Whitehead’s initial

impression was that the attacks were caused by the stress of

the trial and not an underlying panic disorder. After these

initial questions, however, the interview was cut short because

McManus experienced another attack: he began hyperventilat-

ing and was lying on the floor, unable to talk any further.

Because the examination could not be completed,

Dr. Whitehead’s observations about McManus were necessar-

ily tentative and qualified. He explained that “[t]here were

some aspects of the interview that I didn’t get to even start

because of that attack.” And his brief visit with McManus just

before the hearing didn’t add much to his font of knowledge

about his patient; the doctor said he found it “very hard to

collect meaningful information today.” Dr. Whitehead also said

he could not form an opinion about whether the panic attack

was faked or self-induced or whether McManus was malinger-

ing.
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Despite the limits on his examination, Dr. Whitehead did

order a change in McManus’s medication. He removed Effexor,

apparently because it can exacerbate anxiety, and he substi-

tuted Remeron, another antidepressant. He also put McManus

back on a beta-blocker to try to achieve better control over his

anxiety. McManus’s other medications—most notably Xanax—

were continued. With these adjustments, Dr. Whitehead

advised the court that McManus was receiving appropriate

treatment, although he acknowledged that achieving the right

balance was “a little bit of a tightrope between intoxicating and

undertreating.” Dr. Whitehead was unable to testify to the

precise effect of Dr. Mohammadi’s treatment—in particular, his

use of Versed to calm McManus’s panic attack. He said he was

not well-acquainted with that drug, although he understood

that it “knocks out memory. I think that’s one reason they use

it.” And he agreed that combining that medication with

morphine would significantly slow a person’s mental acuity.

Dr. Whitehead was not asked to state an opinion about

McManus’s competency to stand trial under the standard

established in Dusky. He did not independently offer such an

opinion.

At the end of the hearing, defense counsel again asked the

court to order a mistrial because McManus was incompetent to

proceed. In a brief bench ruling, the judge denied the motion:

THE COURT: Okay. I’m going to deny the

motion. I’m convinced that it’s either self-

induced, or if not self-induced, it’s something

that’s caused by this trial. I think these—this—

these doctors are giving him the optimum
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treatment he can get. I’m convinced that we’re

not going to face any better situation the next

time than what we’re facing right now and I

believe we can get through this trial in a proper

fashion and that’s what I want to do.

Trial resumed on May 8. When the prosecution rested,

defense counsel presented testimony from mental-health

experts, a childhood friend, a co-worker, and McManus’s

mother and sister, all in an effort to substantiate an insanity

defense. The expert witnesses testified that McManus has a low

IQ and several mental-health conditions, including depression,

attention deficit and hyperactivity disorder (“ADHD”), and a

reading learning disability. Court-appointed experts also

described McManus’s “low-average” intelligence and mental

illnesses, and his IQ tests were entered into the record.

The jury rejected the insanity defense and found McManus

guilty. The parties stipulated to incorporate the guilt-phase

evidence into the penalty phase of the trial. The defense called

one witness, Dr. John Ireland, who offered additional testi-

mony about McManus’s mental illness, learning disability, and

low IQ. The jury recommended the death penalty. After

weighing the aggravating and mitigating factors, the judge

imposed a sentence of death as recommended by the jury.

New lawyers were appointed to perfect McManus’s appeal.

They first filed a verified motion to correct errors, arguing that

McManus had been incompetent for much of the trial. In

support of the motion, the new defense team called two

witnesses: Glenn Grampp, one of McManus’s trial attorneys;



16 No. 12-2001

and Dr. Roger Maickel, professor emeritus of pharmacology

and toxicology at Purdue University.

Grampp testified that before the trial began, McManus was

capable of understanding the proceedings and participating in

his defense, though he had difficulty reading. Things changed

dramatically after the panic attack on the first day of testi-

mony. Grampp testified that when he spoke to McManus after

he returned from the hospital, “I don’t think he had a clue of

what happened earlier in the trial.” From that point onward

McManus “provided no assistance whatsover.” Grampp

testified that McManus was unresponsive, seemed unaware of

what was going on in the courtroom, and for the next two days

“just sat slouched over like he was in a stupor.” Grampp saw

little improvement in his client’s condition when trial resumed

after the one-week recess.

Dr. Maickel testified about the cognitive effects of the

medications used to treat McManus during trial. He told the

judge that although the drug combination and dosages were

nontoxic, their net effect was to turn McManus’s brain into “a

neuropsychopharmacological soup,” significantly altering his

ability to function rationally. Remeron (the antidepressant) and

Xanax (the antianxiety drug) each have a sedative effect;

Dr. Maickel explained that the effect is more pronounced if the

drugs are taken together because each one interferes with the

metabolic breakdown of the other. He testified that Xanax is,

in fact, classified as a sedative: “the older term used to be

minor tranquilizer” and the “prototype drug of that class is

Valium.” He explained that Xanax “by itself” disrupts normal

thought processes, producing a general “spaciness” or
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“fuzziness” and frequent involuntary lapses into “daydream-

ing.” Dr. Maickel testified that a therapeutic dose of these two

drugs in combination would significantly impair the patient’s

ability to absorb what’s going on around him and make

important decisions: “at best” the patient would be functioning

at about 50 percent of normal cognitive capacity. Dr. Maickel

also said that it takes at least two to three weeks for a patient

to adapt to and become tolerant of these medications.

In a brief bench ruling, the judge denied the motion to

correct errors: 

[O]n the issue of competency, we were faced

with a situation that from the testimony of the

physicians and the people involved, that this

Defendant was having panic attacks, because he

was on trial, in this trial. And the question was if

we postpone the trial, and have the trial two

weeks or two months from now or two years

from now, is there any reason to believe that he

would not be having these panic attacks again,

because they, apparently, if they were valid, and

I have no reason to believe they weren’t, were

caused by the trial. What this Court tried to do,

then, was to get competent people to either

adjust his medication or do whatever it took to

get him in good enough shape to be competent

to stand trial in this very serious trial, because

the alternative would be never to try him, which

wasn’t acceptable. And by the time they were

done, I was convinced that he was competent.
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With that, McManus began his appeals and pursuit of

postconviction remedies.

B. Subsequent Procedural History

1. Direct Appeal

The Indiana Supreme Court affirmed the judgment on

direct appeal. McManus v. State (“McManus I”), 814 N.E.2d 253

(Ind. 2004). On the question of McManus’s competency to

stand trial, the court gave the trial judge’s rulings “great

deference.” Id. at 260. After reviewing the testimony of

Drs. Mohammadi and Whitehead in some detail, the court held

as follows:

While the testimony was often equivocal, the

consensus of the witnesses was that the medica-

tions assisted McManus in participating in his

trial. Without the medications, McManus proved

unable to cope with the stress of the proceeding.

McManus’s situation is markedly different from

the defendant who requires medication to attain

competence so that the trial can begin. Before

trial, McManus was competent and participated

in preparing his case. The administration of

medication appeared to manage a sudden onset

of stress, rather than to medicate a diagnosed

psychosis. Reliance on psychotropic drugs

during trial is obviously to be approached with

great care, and competency hearings to evaluate

the effects on a defendant’s ability to
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